SOUTHERN NEW JERSEY CHAPTER 6

Of the

NATIONAL INSTITUTE OF GOVERNMENTAL PURCHASING

Minutes of Regular Meeting on October 28, 2011 at Elaine’s Dinner Theatre

Cape May, NJ 

The Chapter President, Yvonne Lewis called the meeting to order at 6:30 and welcomed everyone present. The Flag Salute was lead by Nicola Reid by the invocation given by Tamy Fetherman. Yvonne asked that we go around the room and introduce all in attendance.

Member Attendance

Board Members present today were Gordon Ball, Palma Conover, Yvonne Lewis, Margaret Vitelli, Susan Riis, Tom Hassett, Tammy Fetherman and Past President, Frank Hartman.  There were a total of 21 attendees.   Yvonne thanked everyone for attending.

Secretary Report
Tammy Fetherman reported the minutes from our October 4, 2011 meeting at the Crab Trap Restaurant were available as a handout.  Upon review of the minutes, a motion was made by Palma Conover to accept the Secretary’s Report, which was seconded by Susan Riis.  All were in favor. 

Treasurer’s Report

Gordon reported that the Treasurer’s report previously reviewed at our October 4, 2011 meeting was available as a handout.  A motion was made at the October 4th meeting by John Hladun to accept this Treasurer’s Report, which was seconded by Linda Spendiff. All were in favor.

Legislative Report

President Lewis introduced Nicola Reid and Tammy Fetherman to report on pending bills and new legislation proposed as follows:

A-3633/S-3007

Bill relates to any plans, specifications, and bid proposal documents for such projects that involve the removal of soil from a site would be required to include a statement provided by a laboratory using sampling methods approved by the DEP specifying the level of contamination of the soil that has been found at the site of the project, OR in lieu of a statement, a line item allowance, which shall be a good faith effort on the part of the contracting unit to reasonably estimate the total cost of testing the soil and, if found to be contaminated, the cost of disposal of the contaminated soil. 

 The Legislative Committee approves this bill, however, we felt that it should be in the LPCL under N.J.S.A. 40A:11-16 (Separate plans for various types of work), not under N.J.S.A. 40A:11-23.1(required contents).

A-3945

This bill, known as the “Design-Build Construction Services Procurement Act,” sets forth the procedures for the awarding of design-build contracts.

 

A design-build contract is a unique type of project delivery system used in construction and renovation projects. Traditional contracts are awarded using a design-bid-build system, where the project contracting unit starts by hiring an architect. Once the architect has finished the design phase, the project is put out for bid to general contracting companies. The contractor with the lowest bid is awarded the project, and is responsible for completing the job according to the plans created by the architect.

    

With a design-build contract, the contracting unit awards the entire project to a single company. It is typically awarded to a contractor, though architects or engineers may be awarded a design-build contract in some specialized cases. Once the contract is signed, the contractor is responsible for all design and construction work required to complete the project. This system allows the contracting unit to deal with a single source throughout the duration of the job, rather than coordinating between various parties, and is intended to provide cost savings to the contracting unit.

When a design-build contract is awarded to a builder, he must hire all architects and engineers required to complete design work. The contracting unit is still given the right to approve or reject design options, but is no longer responsible for coordinating or managing the design team. Once the contracting unit approves the design, the same contractor then oversees the construction process, hiring subcontractors as needed. 

The Legislative Committee feels strongly that we should oppose this bill.  The bill is very complicated; does the process really save government entities money?

S-2999

1. This legislation requires purchasing agents, finance officers, administrators, or consultants to prepare Request for Proposals (RFPs) to provide health benefits for employees.  RFPs must include an overview of the current health benefits plan, the benefits included in the plan, the level of deductibles or coinsurance, the loss experience of the plan, and fees paid to consultants.  

2. This legislation requires purchasing agents, finance officers, administrators, or consultants to review and evaluate all responses to RFPs in terms of cost to the local unit, efficiency of operation, and the quality of services for beneficiaries.

3. Through examination of the local unit’s past loss experience, the official reviewing the plan shall also identify any modifications of components of the local unit’s existing plan that may lend themselves to the overutilization of benefits, and modify the existing benefits design to add or eliminate benefits to make the plan more cost effective and economically efficient.  The evaluation shall also consider whether the proposed plans meet adequate industry standard levels of service, including timeliness of payment and whether it is compliant with State and federal laws and regulations.

4. Following an analysis of responses to the RFPs, the purchasing agent, finance officer, administrator, or consultant must submit a written report to the governing body, which shall contain an account of the responders to the proposal, their respective proposals, a discussion of the alternative benefit plans reviewed, and a recommendation for a final award that is in the best interest of the local unit. 

5. The governing body must then pass a resolution selecting the health benefits plan and provider whose proposal it deems to be in the best interest of the local unit.  The governing body must state the reasons for its selection in the above-noted resolution.  

6. This legislation provides that consultants or producers shall receive all compensation for the acquisition of a health benefits plan, or for other services to be performed in connection with the provision of the health benefits plan, directly and solely from the local unit, and no provider of health benefits plans shall pay a consultant or producer any commission or other form of compensation, including incentive payments, bonuses, rebates, or any other thing of value.

Notes
1. S-2999 is currently in the Senate Commerce Committee awaiting consideration, but a companion version of the bill has not been introduced in the General Assembly at this time. 

2. This legislation has strong bi-partisan support in the Senate with Minority Leader Tom Kean as the Republican sponsor, and former Chair of the Senate Health, Human Services, and Senior Citizens Committee Joe Vitale as the Democratic sponsor.

3. The legislation’s dual intent is to provide a more open and competitive process for procuring health benefit plan contracts at a potential cost savings for local governing bodies.

4. Current Local Public Contracts Law N.J.S.A. 40A.11-1 et seq. provides that the purchase of health benefit plans and the acquisition of related consulting services may be awarded without public advertising.   

5. The New Jersey State League of Municipalities is in the process of reviewing this legislation as well.     

The Legislative Committee feels strongly that we should oppose this bill.  
S-2879

This bill authorizes any political subdivision of the State to establish a program requiring local hiring and employment in public work contracts of the political subdivision, after issuing a written finding that the local hiring and employment program will serve the interests of the political subdivision by utilizing limited public funds in a manner that provides economic stimulus or will help to overcome the adverse impact of historic discrimination.  The bill permits the governing body of the political subdivision to set mandatory minimum participation levels for the hiring and employment of local residents and local disadvantaged workers as it determines to be necessary to serve the interests of the political subdivision or overcome the adverse impact of historic discrimination, subject to conditions listed in the bill.  

The Legislative Committee recommends that we should oppose this bill as it is a preference bill.

A-3285/A2561

This bill would amend advertising and notice provisions of the “Local Public Contracts Law,” the “State College Contracts Law,” the “County College Contracts Law,” the “Public School Contracts Law,” P.L.1954, c.48 (C.52:34-6 et seq.), and the "Educational Facilities Construction and Financing Act," P.L.2000, c.72.  This bill would require contracting units requesting bids for construction projects to advertise their projected estimates or estimate ranges of the contracts’ costs.  The estimates or estimate ranges would be attested as reasonable by the individual or firm preparing them.

The bill also revises the laws authorizing the contracting units to reject, for any of various statutorily specified reasons, all construction project bids.  These revisions would (1) limit the grounds for such rejection to those currently specified, (2) require any such rejection to be done in good faith, and (3) require a unit to state publicly its grounds for such a rejection.

 This bill will help ensure greater openness in the bidding process and further ensure careful deliberation before a decision is reached to reject all bids.

The Legislative Committee feels strongly that we should oppose this bill.  
Released out of committee; Mary Lou Stanton was present at the hearing and testified against the bill.  Mary Lou was able to get a couple of the committee people to vote no on the bill.

Tom Hassett made a motion that the President send a letter opposing A3285 for its very detrimental impact on Public Purchasing.  Palma Conover seconded.  All were in favor, none opposed.

A-4222

This bill would require each construction contract entered into pursuant to the "Local Public Contracts Law," (C.40A:11-1 et seq.), to contain a provision that requires renegotiation when the price of a key construction material fluctuates by at least two times the change in the Consumer Price Index during the term of the contract.  This bill would ultimately lower the cost of projects for the taxpayer by providing greater certainty to project bidders, thus lessening the impact of contingency pricing currently included in bids.  Additionally, public entities will benefit by earning credit for any qualified materials that decrease in price during the term of a contract.

Materials which exceed five percent of the total contract value would trigger the renegotiation clause and the renegotiated price would be measured using a baseline price for a particular material, which this bill would require to be a recognized industry price index.

The bill provides that any funds awarded to a contracting unit as a result of a downward adjustment in the price of the material as provided under the material stabilization clause of a contract shall be paid or credited by the contractor, or subcontractor of any tier which actually purchased the material.  In addition, any funds awarded to a contractor or subcontractor of any tier as a result of an upward adjustment in the price of the material, as provided under the material stabilization clause of the contract, shall be paid by the contracting unit to the contractor or subcontractor of any tier which actually purchased the material.

The Legislative Committee feels strongly that we should oppose this bill.  
S-3042

This bill would require each construction contract entered into pursuant to the "Local Public Contracts Law," (C.40A:11-1 et seq.), to contain a material price stabilization clause that provides for changes in the cost of copper.  The baseline for any price adjustment shall be specified in the contract and shall be a recognized industry index for copper.  A recognized industry index includes, but is not limited to, the Engineering News Record’s “Materials Cost Index,” and the “Cost of Construction Inputs,” as determined by the United States Department of Labor, Bureau of Labor Statistics, for the month immediately preceding the contract award.  The index used as a basis for adjustment shall be the same index used to determine the baseline, and the adjustment shall be paid on a lump sum basis, as appropriate, to either a contracting unit in the event of a downward adjustment, or to a contractor or subcontractor in the event of an upward adjustment.

     The bill provides that any funds awarded to a contracting unit as a result of a downward adjustment in the price of copper as provided under the material stabilization clause of a contract shall be paid or credited by the contractor, or subcontractor of any tier which actually purchased the material.  In addition, any funds awarded to a contractor or subcontractor of any tier as a result of an upward adjustment in the price of copper shall be paid by the contracting unit to the contractor or subcontractor of any tier which actually purchased the material.  The Legislative Committee feels we should oppose this bill.  

Tammy urged everyone to write letters and be heard.  We need support to oppose legislation that makes our jobs that much more difficult!  

Executive Director’s Report

President Lewis introduced Executive Director, Gordon Ball.  Gordon reminded everyone to sign in for attendance this evening and to pick up the Certification of Attendance which is available as one of many handouts available this evening.  Gordon continued to report on the following issues:

NIGP “tag line” Change:  Gordon reported that NIGP has slightly changed their tag line.  It is now NIGP The Institute for Public Procurement. Their website and letterhead will be changed as well.  

Handouts:  Gordon reminded us to collect all handouts available this evening as follows:

· ESIP Form (Environmental Savings Improvement Plan), recently provided for the School Board Association.
· October 4, 2011 Meeting Minutes
· Form to check Validity of a State Contract
· Form for Vendors providing Proprietary item and not their BRC, this form only good below the bid threshold amount.
· Contract M0002 – Grainger, Fastenal and MSC- DPP instructions.
· Emergency Contract Information
· League of Municipalities Session Schedule
There was lengthy discussion on the above handouts/issues.
Green Purchasing Course:  The Green Purchasing Course is back on track.  Gordon stated that there will most likely be a pilot program this spring with classes to begin in the Fall 2012.  For a QPA you will have three (3) years to take the course.  Nicola asked if the course would be an online course, Gordon did not believe it was.  He stated that Rutgers would be running the scheduling.

State Comptrollers Pay to Play Report: Gordon reported that the State Comptroller’s Office has released a report on the “Weaknesses in the Pay-to-Play Laws Fair and Open Contracting System”.  Everyone should be familiar with this report and it is available online at the Comptroller’s website, www.state,nj.us/comptroller.resources.  Make sure you read it.   

Jenn Electric vs. County of Essex:  Gordon reported that an interesting case has been newly reported (Jenn Electric vs. County of Essex) which seems to add potential manufacturers to challenge specifications even though they did not bid.  This opens up the courts to others to bring suit that had always been barred in the past.  Normally if you did not place a bid, you could not challenge that bid.  Now, with this case they are letting anyone challenge!

Nominating Committee Report

Gordon Ball introduced Frank Hartman, member of the Nominating Committee.  Frank reported that the Nominating Committee for the Southern New Jersey Chapter of the National Institute of Governmental Purchasing consisted of Leslie Henry representing schools, Kimberly Allen representing Counties and Frank Hartman, himself, representing Authorities.  Leslie also represents those members located in the Northern section of our territory, Kimberly represents members in the southern areas of our territory and Frank represents members in the western areas of our territory.
Frank stated, as per our By-Laws, the Nominating Committee Report is being announced this evening and will be sent by the next newsletter to all members at least thirty days prior to the election.  Any nominations from the floor will be made at the date and time of the election.   The Nominating Committee will oversee the election of officers at the next meeting of the Association, which is scheduled for December 14, 2011.  The successful officers will be sworn in to office at that time.
Upon review of performance of our sitting officers and with the full knowledge that our President, Yvonne Lewis has served her constitutionally permitted two terms, hence is un-eligible to serve another term, so must step down to the board position of Past President, the Nominating Committee makes the following recommendations:
President                                       Margaret Vitalli

First Vice President                      Tom Hassett
Second Vice President                  Susan Riis
Secretary                                       Tammy Fetherman
Treasurer                                       Judson Moore

The position of Board Member at Large is appointed by the President.  The positions of Executive Director and Assistant Executive Director are also appointed positions.  

There was a motion made by Yvonne Lewis to accept the Nominating Committee’s Report, seconded by Cynthia Garland.

New Business

President Lewis asked if there was any new business to be discussed, there was no comment.

Conclusion

Yvonne asked for a motion to adjourn, which was made by Susan Riis and seconded by Tom Hassett.  Meeting adjourned at 7:55 p.m.  

Respectfully submitted,








Tammy Fetherman

Secretary                                                                

